Guide to Modifying or Terminating an Irrevocable Noncharitable Trust Under the Michigan Trust Code
A. First, determine whether the trust is irrevocable or becomes irrevocable after April 1, 2010 (Effective Date).
1. Certain provisions of the Michigan Trust Code (the Trust Code) relating to modification or termination of trusts are prospective only.

2. If the trust was established or became irrevocable before Effective Date, existing caselaw will continue to govern.

• A court may terminate the trust when the settlor and beneficiaries all agree. Hein v Hein, 214 Mich App 356, 543 NW2d 19 (1995).

• A court may terminate the trust when the trustee and settlor agree. Fredricks v Near, 260 Mich 627, 245 NW 537 (1932).

• However, Michigan law does not permit the trustee and beneficiaries to agree to terminate trusts if to do so would violate a material purpose of the trust. Rose v Southern Michigan Nat’l Bank, 255 Mich 275, 238 NW 284 (1931).

In addition, many provisions of the Trust Code will also apply to trusts before Effective Date as noted below.

B. Second, review the trust to determine if there are any provisions in the trust regarding modification or termination of the trust.
1. Compare these provisions to the mandatory provisions of MCL 700.7105 to determine whether they can be implemented or whether the Trust Code overrides them.

2. For example, pursuant to MCL 700.7105(i), the power of the court to modify or terminate a trust under the following sections is mandatory:

• MCL 700.7410: A trust terminates to the extent the trust is revoked or expires pursuant to its terms, no purpose of the trust remains to be achieved, or the purposes of the trust have become impossible to achieve or are found to by a court to be unlawful or contrary to public policy.
• MCL 700.7412(1)–(3): The court may modify the administrative terms of a trust if continuation of the trust on its existing terms would be impracticable or wasteful or impair the trust’s administration. The court may modify the administrative or dispositive terms of a trust or terminate the trust if, because of circumstances not anticipated by the settlor, modification or termination will further the settlor’s stated purpose or, if there is no stated purpose, the settlor’s probable intention.
• MCL 700.7414(2): The court may modify or terminate a trust or remove the trustee and appoint a different trustee if it determines that the value of the trust property is insufficient to justify the cost of administration.
• MCL 700.7415: The court may reform the terms of a trust, even if unambiguous, to conform the terms to the settlor’s intention if it is proved by clear and convincing evidence that both the settlor’s intent and the terms of the trust were affected by a mistake of fact or law, whether in expression or inducement.
• MCL 700.7416: To achieve the settlor’s tax objectives, the court may modify the terms of a trust in a manner that is not contrary to the settlor’s probable intention.
C. Then, determine whether the modification or termination of the trust requires a court proceeding.
No court proceeding is required for the following actions:
1. These provisions apply to trusts that are before and after Effective Date.
a. MCL 700.7410 provides that the trustee can make the following determinations:

• The trust is revoked or expires pursuant to its terms;

• No purpose of the trust remains to be achieved; or

• The purposes of the trust have become impossible to achieve.

b. MCL 700.7414 provides that the trustee of a trust consisting of trust property having a total value less than $50,000 (adjusted each year as provided in MCL 700.1210) may terminate the trust if the trustee concludes that the value of the trust property is insufficient to justify the cost of administration.

2. These provisions apply to trusts that are after Effective Date.
The following do not require a court proceeding:

a. On the consent of the qualified trust beneficiaries and a trust protector who is given the power under the terms of the trust to grant, veto, or withhold approval of termination or modification of the trust, MCL 700.7411(1)(b)

b. By a trustee or trust protector to whom a power to direct the termination or modification of the trust has been given by the terms of the trust, MCL 700.7411(1)(c)

A trustee is a fiduciary and a trust protector may be a fiduciary pursuant to MCL 700.7809(1)(a) and is required under MCL 700.7809(1)(b) to act in good faith and in accordance with the terms and purposes of the trust and the interests of the beneficiaries in the exercise of this power.

a. Satisfying these requirements may require consideration of the material purposes of the trust in order to satisfy the obligations imposed under MCL 700.7809(a) or (b) or both.

b. A trustee may not act in accordance with the trust protector’s attempt to exercise its power to terminate or modify the trust if the exercise is contrary to the terms of the trust or the exercise would constitute a breach of any fiduciary duty that the trust protector owes to the beneficiaries. MCL 700.7809(4).

A court proceeding is required for the following actions:
1. These provisions apply to trusts that are before and after Effective Date.
a. Pursuant to MCL 700.7410, the court may terminate trusts it finds are unlawful or contrary to public policy.

b. Pursuant to MCL 700.7414, the court may terminate a trust if it determines that the value of the trust property is insufficient to justify the cost of administration.

c. Pursuant to MCL 700.7415, the court may reform the terms of a trust, even if unambiguous, to conform the terms to the settlor’s intention if it is proved by clear and convincing evidence that both the settlor’s intent and the terms of the trust were affected by a mistake of fact or law, whether in expression or inducement.

d. Pursuant to MCL 700.7416, to achieve the settlor’s tax objectives, the court may modify the terms of a trust in a manner that is not contrary to the settlor’s probable intention. The modification may have retroactive effect.

2. These provisions apply to modify or terminate trust that are after Effective Date. The trustee and the qualified trust beneficiaries consent and the court concludes that the modification or termination is consistent with the material purposes of the trust or that continuance of the trust is not necessary to achieve any material purpose of the trust. MCL 700.7411(1)(a).

D. If a court proceeding is necessary, determine who has standing to bring the action.
A trustee or beneficiary may bring an action to confirm the termination of a trust, to approve or disapprove a proposed modification or termination, or a trust combination or division. MCL 700.7410(2).

E. Determine who needs to receive notice of any proceeding to terminate or modify a trust. Review the trust to see if there are any particular notice provisions, review the Trust Code, and review the Michigan Court Rules. MCL 700.7411(3) requires notice be given to the following:
1. the settlor, or the settlor’s representative if the petitioner has a reasonable basis to believe the settlor is an incapacitated individual;

2. the trust protector, if any;

3. the trustee; and

4. any other person named in the terms of the trust to receive notice of such a proceeding.

This list is not exclusive. In most cases, the qualified trust beneficiaries will also need to receive notice. See MCR 5.125(C)(32).

F. Determine what happens to the trust property on termination.
1. If the trust is terminated under MCL 700.7411, review the trust to determine if there are any provisions regarding the disposition of trust property upon the termination of the trust. These provisions, if any, control.

a. If there are no provisions in the trust, the qualified trust beneficiaries determine what happens to the trust property. MCL 700.7411(4).

b. If the qualified beneficiaries cannot agree, the court needs to make the determination.

2. If the trust is terminated under MCL 700.7412 (which permits the court to terminate a trust because of circumstances not anticipated by the settlor if termination will further the settlor’s stated purpose or, if there is no stated purpose, the settlor’s probable intention), the trustee must distribute the trust property as ordered by the court.

3. If the trust is terminated under MCL 700.7414 (which permits a trustee to terminate a trust under $50,000 or a court to terminate a trust where the trust property value doesn’t justify the cost of administration), then the trust property is to be distributed pursuant to the terms of the trust, if any, otherwise to the current income beneficiaries. If there are no current income beneficiaries, then it should be distributed as directed by the court.

