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§10.7 Attorney Fee Agreements in Michigan

informed. With respect to the attorney’s obligation to keep the client reasonably informed, see
MRPC 1.4.

4. Privacy notice. Under the Gramm-Leach-Bliley Act, Pub L No 106-102, 113 Stat 1338
(1999), a “financial institution” may not, directly or through any affiliate, disclose to a nonaf-
filiated third party any nonpublic personal information unless such financial institution pro-
vides or has provided to the consumer a notice that complies with §503. 15 USC 6802. The
notice requirement only applies with respect to an individual. For a time, law firms that did a
substantial amount of tax planning or tax preparation services were including privacy notices
in their fee agreements to comply with the act. In a response to an inquiry from the ABA, the
Federal Trade Commission (FTC) took the position that the privacy provisions applied to
attorneys who provided legal services covered by the act. In ABA v FTC, 430 F3d 457 (DC
Cir 2005), however, the court held that the act contained no evidence of Congressional intent
to start regulating the practice of law, and that the FTC’s interpretation of the act was unrea-
sonable.

5. The fee arrangement. Spell out the specific fee arrangement (hourly, percentage, etc.). If the
fee arrangement is on an hourly basis, include the following information: (a) the hourly rates
for those persons who are likely to be working on the matter, (b) whether the hourly rates are
adjusted periodically, (¢) the increments of time used (e.g., tenths of an hour, quarters of an
hour), and (d) whether travel time will be charged. If the fee arrangement is on a percentage
basis, spell out the percentage or percentages. Define the amount against which the percent-
age will be applied. For example, the percentage may be applied against the value of the gross
estate, as defined for federal estate tax purposes, or against the probate inventory only.

The fee agreement does not have to indicate the total fee. If an estimate of the fees is
included in the fee agreement, it should be made clear that the estimate is merely an estimate
and that the final amount of the fees may be greater or less.

If a retainer is paid, specify whether the retainer is a general retainer or an advance fee. A
general retainer or engagement fee is a fee paid for the attorney’s availability and is fully
earned when paid; it is not payment for legal work. An advance fee remains the property of
the client until the lawyer performs the services or expenses for which the fee was paid.

Specify the costs that may be charged. These normally include out-of-pocket expenses
(such as filing fees, fees for certified copies, recording fees, and travel expenses) as well as
other services for which the attorney intends to charge (e.g., computerized legal research,
courier services, word processing, photocopying (including photocopying the file for the cli-
ent if the client requests a copy), postage, fax transmission, and long-distance telephone
charges). Be sure to maintain records to support these charges. If other categories of costs
may be added in the future, that should be indicated in the agreement.

6. The frequency of billing and payment. The fee agreement should indicate the frequency of
billing (monthly, quarterly, etc.) and, under MCR 5.313(D)(1), it must indicate the expected
frequency of payment.

7. Time-price differential for late payment. If a time-price differential will be charged for late
payment, the grace period for payment and the percentage rate should be specified. Under the
usury statute, MCL 438.31, interest rates may not exceed 5 percent per year, or 7 percent if
the parties agree in writing. This statute does not apply, however, where the seller charges
more for services purchased on credit rather than with cash. If an attorney intends to charge
more than 7 percent, he or she should refer to the charge as a “time-price differential.” See
§2.12. For an informative article on the subject of time-price differential, see Kyle Riem &
Marcia L. Proctor, Charging Interest on Unpaid Client Accounts, 90 Mich BJ 948 (1991).
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