FORBEARANCE AGREEMENT
THIS FORBEARANCE AGREEMENT (Agreement) is made, entered into, and effective this [date] (Effective Date), by and between [name], a ________________, located and doing business at [address] (Borrower), [name], residing at [address], [name], a ________________, whose address is [address] (each a Guarantor and collectively referred to as Guarantors), and [name], a ________________, of ________________, Attention: ________________ (Bank).

RECITALS
A. Bank, Borrower, and Guarantors are parties to, among others, the documents as set forth on attached Exhibit A, which is made a part hereof by this reference, all of which, as amended and modified from time to time, including as amended by this Agreement, are referred to collectively as the “Loan Documents.” All amounts due to Bank under Note A and Note B (as defined below) and the Loan Documents, including costs and expenses, are referred to as the “Indebtedness.” All duties and obligations of Borrower and Guarantors under the Loan Documents, including payment of the Indebtedness, are referred to as the “Obligations.”

B. As of [date], there was owing to the Bank (1) $[amount] in principal, $[amount] in accrued interest and late charges, and escrow requirements of $[amount] under the Real Estate Mortgage Note (Note A), plus accrued interest from and after [date], of $[amount] per day, and (2) $[amount] in principal, $[amount] in accrued interest, and $[amount] in late charges under the Real Estate Mortgage Note (Note B), plus accrued interest from and after [date] of $[amount] per day, plus (3) costs, expenses, and attorney fees as provided under the Loan Documents.

C. Borrower requested that Bank restructure Note A and Note B as herein provided. Borrower is in default under the Loan Documents as a result of Borrower’s failure to make its monthly payment due [date] (the Designated Defaults). As a result of the Designated Defaults, the Indebtedness is hereby deemed accelerated.

D. Borrower and Guarantors acknowledge that (1) the Indebtedness is secured by the Collateral, and (2) the Indebtedness is guaranteed by the unlimited guaranty of each.

E. Borrower and Guarantors reaffirm, ratify, and confirm the Loan Documents and the Obligations as valid and binding. Borrower and Guarantors acknowledge that Bank has the right, without further notice, to enforce all of its rights under the Loan Documents as a result of the Designated Defaults and acceleration of the Indebtedness.

F. Borrower and Guarantors acknowledge that Bank has duly performed all of its obligations under the Loan Documents and that Bank has no obligation to lend or continue to lend to Borrower.

G. Borrower and Guarantors have requested, among other things, that Bank forbear from exercising its immediate right to payment of the Indebtedness and to possession of the Collateral.

BASED UPON THE FOREGOING RECITALS (which are incorporated as representations, warranties, and covenants of the respective parties, as the case may be), and in consideration of the agreements of the parties herein and other good and valuable consideration, the receipt and adequacy of which is acknowledged, the parties agree, in reliance on such recitals and consideration, as follows:

1. Forbearance. Bank agrees to forbear from enforcing its rights and remedies under the Loan Documents until the earlier to occur of (Forbearance Period): (a) ____ p.m. on [date], or (b) the occurrence of a Default (as defined herein) (Termination Date). Without limiting the generality of the foregoing, until the Termination Date Bank will not (a) initiate proceedings for the collection of the Indebtedness; (b) file or join in filing an involuntary petition in bankruptcy with respect to Borrower and Guarantors or otherwise initiate or participate in similar insolvency reorganization or moratorium proceedings for the benefit of creditors of Borrower or either Guarantors; (c) repossess or sell, through judicial proceedings or otherwise, any of the Collateral; or (d) initiate proceedings to enforce the Guaranty.

2. Modification of Loan Documents. To induce Bank to enter into this Agreement, Borrower and Guarantors agree that the Loan Documents are hereby supplemented and modified as follows, which modifications shall supersede and prevail over any conflicting provision of the Loan Documents:

(a) Note Modifications.
(i) Note A. Note A shall be amended to provide that (A) the Due Date is hereby revised to provide that all principal, accrued interest, and other costs and expenses incurred by Bank shall be due and payable in full not later than [date] [OPTIONAL: (B) during the term of this Agreement, Borrower shall pay to Bank monthly payments of interest only on the outstanding principal balance of Note A].

(ii) Note B. Note B shall be amended to provide that (A) the Due Date revised to provide that all principal, accrued interest, and other costs and expenses incurred by Bank shall be due and payable in full not later than [date] [OPTIONAL: (B) during the term of this Agreement, Borrower shall pay to Bank monthly payments of interest only on the outstanding principal balance of Note B].

(b) Collateral Security; Cross-Default; Cross-Collateralization. Borrower grants to Bank a continuing security interest in and mortgage lien on the Personal Property Collateral and the Real Property Collateral, respectively (Personal Property Collateral and Real Property Collateral are sometimes collectively referred to herein as “Collateral”). Borrower and Guarantors agree that any Event of Default under any of the Indebtedness or any Loan Document constitutes an Event of Default under all of the Loan Documents without the giving of any notice. Borrower also agrees that any Event of Default under the Loan Documents will also be an Event of Default under all indebtedness of [name] to Bank and all indebtedness of [name] to Bank. Likewise, any Event of Default by [name] or [name] with respect to each of their respective obligations to Bank under existing credit facilities will also be an Event of Default hereunder.

Borrower and Guarantors agree that the Collateral constitutes collateral security for all of the Indebtedness and also for all indebtedness of [name] to Bank and all indebtedness of [name] to Bank. Likewise, all collateral pledged to Bank by [name] or [name] shall also secure the Obligations of Borrower with respect to the Indebtedness.

(c) Reporting. The financial reporting requirements of the Loan Documents shall remain in full force and effect. Borrower and each Guarantor shall also provide to Bank updated financial information as reasonably requested by Bank from time to time.

3. Conditions Precedent. Borrower and Guarantors each understand and agree that this Agreement shall not be effective and Bank shall have no obligation to forbear from exercising its rights and remedies unless and until each of the following conditions precedent has been satisfied not later than the respective dates set forth below, or waived by Bank in its sole discretion, for whose sole benefit such conditions exist, with Bank’s determination as to whether they have been timely satisfied being conclusive absent manifest error:

(a) Documents—Borrower and Guarantors. On or before the Closing Date, Borrower and Guarantors shall have executed and delivered to Bank the following documents all in form acceptable to Bank:

(i) this Agreement;

(ii) an amendment to each of the Notes;

(iii) resolutions of Borrower approving this Agreement;

(iv) a certification by a member or manager of Borrower with the following attached thereto: (A) true and accurate copies of the Articles of Organization and Operating Agreement of Borrower and all amendments thereto and (B) a current certificate of good standing (or equivalent) for Borrower; [and
(v) OPTIONAL: other documents.]
(b) Forbearance. Forbearance Agreements upon terms and conditions acceptable to Bank executed by [name] and [name].

4. Waiver and Release of All Claims and Defenses. Borrower, each Guarantor, and their representatives, successors, assigns, agents, employees, officers, directors, and heirs hereby waive, relinquish, discharge, and release Bank and its successors, assigns, heirs, agents, employees, and attorneys from all claims and defenses of every kind or nature, whether existing by virtue of state, federal, bankruptcy, or nonbankruptcy federal law, by agreement or otherwise, against Bank, whether previously or now existing or arising out of or relating to any transactions or dealings between Bank, Borrower, and Guarantors through the date of this Agreement with respect to the Loan Documents, the Obligations, or otherwise, including without limitation any affirmative defenses, counterclaims, setoffs, deductions, or recoupments.

5. Reaffirmation of Loan Documents; Guaranties. Borrower and each Guarantor acknowledge and agree to the continuing authenticity and enforceability of the Loan Documents and each Guaranty and ratify and confirm the Loan Documents and each Guaranty in its entirety. Borrower and each Guarantor acknowledge and agree that the Loan Documents and each Guaranty secures and continues to secure the payment and/or satisfaction of the Indebtedness. Borrower and each Guarantor confirm that the Loan Documents and each Guaranty shall remain in full force and effect until the amount of the Indebtedness has been fully paid. As of the date hereof, each Guarantor has no claims or defenses of any kind by way of offset or otherwise to the obligations under [his / her / his or her] respective Guaranty. Each Guarantor waives any and all defenses arising by reason of (a) any and all amendments or modifications of any document; (b) any and all alterations, accelerations, extensions, or other changes in the time or decreases in the rate of performance; (c) any and all increases or decreases in the rate of interest or other charges; (e) the release, substitution, or addition of any collateral, borrower, or guarantors; (e) any failure of Bank to give notice of default to any borrower or guarantor except notice required by applicable law; (f) any failure of Bank to pursue any borrower or guarantor or any property of any borrower or guarantor with due diligence; (g) any failure of Bank to resort to collateral or remedies that may be available to it; and (h) any and all defenses arising out of the guarantor-principal relationship, and the same shall not operate to release any Guarantors hereunder.

6. No Course of Dealing. Borrower and Guarantors acknowledge, understand, and agree that Bank is under no duty or obligation of any kind whatsoever to engage in discussions regarding, or to extend or grant to them, any additional period of forbearance after expiration of the Forbearance Period. No course of performance, course of dealing, or trade usage is intended by, nor shall be deemed to have occurred, as a result of (a) the agreements of Bank as set forth herein; (b) the failure of Bank to enforce any rights on Default; (c) the acceptance by Bank of any late payment or performance of any requirement herein; or (d) any other act or omission by Bank.

7. Obligations Remain Accelerated; No Waiver or Cure of Defaults. Borrower and Guarantors agree and acknowledge that notwithstanding the extension of the Due Dates of the Notes, the Indebtedness shall continue to be accelerated and due and payable in full subject to the obligation of Bank to forbear as set forth herein, and that no payment (other than payment in full) nor any act of Bank (other than in a writing expressly so stating) shall constitute a waiver or cure of the Designated Defaults.

8. Representations and Warranties. Borrower and Guarantors hereby represent and warrant to Bank as follows:

(a) Recitals. The Recitals in this Agreement are true and correct in all respects.

(b) Implementation. Borrower and Guarantors will execute and deliver, or cause to be executed and delivered, all documents and shall take, or cause to be taken, all steps deemed necessary by Bank and its counsel to give effect to the terms and conditions of this Agreement and agree to provide hereafter such further documents and assurances as may be requested by Bank, to carry out the intents and purposes hereof.

(c) Other Indebtedness and Liens; Taxes. Borrower has no indebtedness to any third party (excluding trade payables and accrued expenses) except as set forth on the Schedule 8(c) attached. No liens, mortgages, security interests, or other encumbrances of any kind, other than for real or personal property taxes of by operation of law, whatsoever against any of the Collateral presently exist as security for any indebtedness of Borrower or Guarantors to any third party other than Bank, except as set forth on Schedule 8(c) attached. Borrower has timely paid and/or remitted all payroll, property, and all other taxes assessed and payable with respect to its business and property, except as set forth on Schedule 8(c) attached.

(d) Judgments; Orders. There are no money judgments outstanding against Borrower or Guarantors, nor is Borrower or any Guarantors the subject of any other judgment or order having current effect or enforceability, except as set forth on Schedule 8(d) attached.

(e) Power, Authorization, and Enforceability. Borrower has the power, and has been duly authorized by all requisite action, to execute and deliver this Agreement and to perform its obligations hereunder. This Agreement has been duly executed and delivered by Borrower and Guarantors. This Agreement is the legal, valid, and binding obligation of Borrower and Guarantors, enforceable against them in accordance with its terms.

(f) Violation of Agreements. The consummation of the transactions contemplated by this Agreement, and the performance of the provisions hereof, will not result in any material breach or constitute a material default under any instrument, agreement, or arrangement to which Borrower or Guarantors is a party or may be bound or by which they may be affected.

9. Default. Upon the failure of Borrower or Guarantors to perform any obligation under this Agreement or upon the occurrence of an Event of Default after the date hereof by Borrower or Guarantors under any of the Loan Documents (Default), Bank’s obligation to forbear shall terminate immediately without the requirement of any notice, and Bank may then proceed to exercise all of its legal rights and remedies under the Loan Documents. To the extent not prohibited by applicable law, Borrower and Guarantors hereby waive any and all requirements for notice and any and all grace and cure periods under any of the Loan Documents. A Default under this Agreement shall also constitute an Event of Default under the Loan Documents.

10. Other Definitions.
(a) Collateral shall mean all of the Real Property Collateral and the Personal Property Collateral.

(b) Closing Date shall mean [date].

(c) Loan Administration Expenses means all expenses paid or incurred by Bank in connection with (i) protecting Bank’s security interest in the Collateral and (ii) any matters contemplated by or arising out of the Loan Documents, including, by way of illustration only, (A) to commence, defend, or intervene in any litigation or to file a petition, a complaint, an answer, a motion, or other pleadings, (B) to take any other action in or with respect to any suit or proceeding (bankruptcy or otherwise), (C) to draft documents in connection with any of the foregoing or in connection with any proposed modification or amendment of the Loan Documents or any proposed waiver, extension, or refinancing of the Indebtedness, (D) to protect, collect, lease, sell, take possession of, or liquidate any of the assets of Borrower or Guarantors, (E) to attempt to enforce any rights of Bank to collect any of the Indebtedness, or (F) any matter relating to the ongoing administration of the Loan Documents. Loan Administration Expenses shall include all expenditures by Bank, including payments made by Bank for taxes, insurance, assessments, costs, or expenses that Borrower is required to pay under the Loan Documents but fails to pay; in-house or outside special counsel attorney fees and any expenses, costs, and charges relating to such expenditures (including, without limitation, all fees of legal assistants and other staff employed by such attorneys); and all other expenses of any kind whatsoever incurred by Bank in connection with administration of the Loan Documents, including, without limitation, expenses related to examination and environmental assessment of the Collateral, and remediation costs, including the travel and other expenses of Bank’s employees, agents, or representatives, and liquidation expenses. Loan Administration Expenses shall specifically include (i) the reasonable fees of accountants and consultants employed by Bank, plus all out-of-pocket expenses of such accountants and consultants paid by Bank, and (ii) the reasonable fees and expenses of Bank’s outside special counsel, [name] Attorneys. Loan Administration Expenses, together with interest at the rate applicable to the Indebtedness, shall be added to and become a part of the Indebtedness, arising under this Agreement and the Loan Documents, shall be payable on demand, and shall be secured by the Collateral.

(d) Personal Property Collateral means all of Borrower’s now owned and hereafter acquired accounts, inventory, goods, machinery, and equipment, and general intangibles, and all products and proceeds thereof, and as more particularly described in the Loan Documents, and all other collateral security as described in the Loan Documents, including any additional collateral security granted to Bank herein.

(e) Real Property Collateral means (i) all of Borrower’s right, title, and interest in and to the real property located at [address]; (ii) all fixtures located on any of the foregoing real property; and (iii) all real property pursuant to the cross-collateral provision in Paragraph 2(b) above.

11. Miscellaneous Provisions.
(a) Survival. All representations, warranties, covenants, agreements, undertakings, waivers, and releases of Borrower and Guarantors contained herein shall survive the termination of the Forbearance Period and payment in full of the Obligations.

(b) Integration. This Agreement, together with the Loan Documents, constitutes the entire agreement and understanding among the parties relating to the subject matter hereof, and supersedes all prior proposals, negotiations, agreements, and understandings relating to such subject matter. In entering into this Agreement, Borrower and Guarantors acknowledge that they are relying on no statement, representation, warranty, covenant, or agreement of any kind made by Bank or any employee or agent of Bank, except for the agreements of Bank set forth herein.

(c) Amendment. No amendment, modification, recision, waiver, or release of any provision of this Agreement, nor any extension of the Forbearance Period, shall be effective unless the same shall be in writing and signed by the parties hereto.

(d) Notices. All notices or demands hereunder to parties hereto shall be sufficient if made in writing upon deposit in the mail, postage prepaid, and addressed to the parties respectively as set forth above.

(e) Governing Law. This Agreement shall be governed by and construed in accordance with the internal substantive laws of the State of Michigan, without regard to the choice of law principles of such state.

(f) Voluntary and Informed Execution. BORROWER AND GUARANTORS ACKNOWLEDGE THAT THEY HAVE HAD AN OPPORTUNITY TO CONSULT WITH LEGAL COUNSEL WITH RESPECT TO THIS AGREEMENT AND THE TRANSACTIONS CONTEMPLATED HEREBY, AND BORROWER AND GUARANTORS ACKNOWLEDGE AND AGREE THAT (I) EACH OF THE COVENANTS, WAIVERS AND RELEASES SET FORTH HEREIN WERE KNOWINGLY AND VOLUNTARILY MADE; (II) THE OBLIGATIONS OF BANK HEREUNDER SHALL BE STRICTLY CONSTRUED AND SHALL BE EXPRESSLY SUBJECT TO BORROWER’S AND GUARANTORS’ COMPLIANCE IN ALL RESPECTS WITH THE TERMS AND CONDITIONS HEREBY SET FORTH; AND (III) NO REPRESENTATIVE OF BANK HAS WAIVED OR MODIFIED ANY OF THE PROVISIONS OF THIS AGREEMENT AS OF THE DATE HEREOF AND NO SUCH WAIVER OR MODIFICATION FOLLOWING THE DATE HEREOF SHALL BE EFFECTIVE UNLESS MADE IN ACCORDANCE WITH THIS AGREEMENT.
(g) Jurisdiction; Venue; Waiver of Right to Jury Trial. Bank, Borrower, and Guarantors each hereby irrevocably (i) consent to the jurisdiction of any state or federal court sitting in Michigan; (ii) agree that venue shall be proper in Oakland County, Michigan; and (iii) waive their right to trial by jury in any controversy arising out of or relating to this Agreement and the Loan Documents.

(h) Relief from Stay in Bankruptcy. Borrower hereby agrees that, in consideration of the recitals and mutual covenants contained herein, and for other good and valuable consideration, including the modification of the Loan and the forbearance of Lender from exercising its rights and remedies otherwise available to it under the Note and Mortgage, the receipt and sufficiency of which are hereby acknowledged, in the event Borrower shall (i) file with any bankruptcy court of competent jurisdiction or be the subject of any petition under Title 11 of the U.S. Code, as amended; (ii) be the subject of any order for relief issued under Title 11 of the U.S. Code, as amended; (iii) file or be the subject of any petition seeking any reorganization, arrangement, composition, readjustment, liquidation, dissolution, or similar relief under any present or future federal or state act or law relating to bankruptcy, insolvency, or other relief for debtors; (iv) have sought or consented to or acquiesced in the appointment of any trustee, receiver, conservator, or liquidator; (v) be the subject of any order, judgment, or decree entered by any court of competent jurisdiction approving a petition filed against such party for any reorganization, arrangement, composition, readjustment, liquidation, dissolution, or similar relief under any present or future federal or state act or law relating to bankruptcy, insolvency, or relief for debtors, then Lender shall, subject to court approval, thereupon be entitled to relief from any automatic stay imposed by Section 362 of Title 11 of the U.S. Code, as amended, or otherwise, on or against the exercise of the rights and remedies otherwise available to Lender as provided herein, in the Settlement Agreement, in the Escrow Agreement, or in the Note and Mortgage, and as otherwise provided by law.

[OPTIONAL:
(i) No Lien Termination Without Release. In recognition of Bank’s right to have all its attorney fees and other expenses incurred in connection with this Agreement secured by the Collateral, notwithstanding payment in full of all Obligations by Borrower, Bank shall not be required to record any terminations or satisfactions of any of its liens on the Collateral unless and until Borrower and all Guarantors have executed and delivered to Bank releases of all claims, known and unknown, which exist as of the date thereof. Borrower understands that this provision constitutes a waiver of its rights under §9513 of the UCC.
(j) Commercially Reasonable Disposition of Collateral. Borrower acknowledges and agrees that, if Bank shall, pursuant to the rights granted to Bank hereunder, under the Agreement or under applicable law, dispose of any or all of the Collateral after the occurrence of an Event of Default, such disposition shall be deemed commercially reasonable if, in the written opinion of three (3) commercial loan officers with three (3) years of workout experience each, the manner of the disposition is not inconsistent with the manner in which such commercial loan officers would have handled the disposition.
(k) Bonus for Successful Liquidation. To provide an inducement to Bank to dispose of the Collateral on a more than commercially reasonable manner, but without obligating Bank to do so, Borrower agrees to pay a Liquidation Fee to Bank, computed as 10 percent of the difference between (i) the amount realized by Bank on the sale or other disposition of the Collateral and (ii) the Obligations.]
The undersigned execute this Agreement effective on the date first written above.

	 
	 
	BORROWER

[Name of borrower]
 

	 
	 
	By: /s/__________________________

[Typed name of authorized signer]
Its: [Title of authorized signer]
 

	 
	 
	GUARANTOR(S)

 

	 
	 
	[Name of guarantor]
By: /s/__________________________

[Typed name of authorized signer]
Its: [Title of authorized signer]

	
	
	BANK

 

	 
	 
	[Name of bank]
By: /s/__________________________

[Typed name of authorized signer]
Its: [Title of authorized signer]


EXHIBIT A
List of Loan Documents
SCHEDULE 8(c)
INDEBTEDNESS
SCHEDULE 8(d)
 JUDGMENTS; ORDERS
