WEBSITE CO-BRANDING AGREEMENT
This Agreement (Agreement) is entered into between ABC, INC., a ____________ corporation, with its principal place of business at [address] (ABC), and XYZ, INC., a ____________ corporation, with its principal place of business at [address] (XYZ).
1. Definitions.
1.1 “Co-Branded Website” means a Co-Branded Website, located at the URL www.____________, which has the look and feel of the ABC Website, contains the Content and the Marks of XYZ and ABC, and is hyperlinked with the ABC Website.
1.2 “Content” means the text, data, and any graphical material in any medium and any portion of it owned by the parties and to be supplied for use on the Co-Branded Website.
1.3 “Deployment Date” means the date the Content is launched on the ABC Website as set forth in Section 2.1.
1.4 “Effective Date” is the date of the execution date of this Agreement, which is the last day written below.
1.5 “Marks” means any trademark, trade name, service mark, logo, slogan, and copyright and proprietary notices associated with a party’s products or services.
1.6 “Term” means the initial term of this Agreement and any renewal term as set forth in Section 13.1.
1.7 “User” means any person who accesses the Co-Branded Website.
2. Development and Implementation.
2.1 Delivery. XYZ will develop the Co-Branded Website, using the page templates containing the ABC Website’s standard page layout, which shall be provided by ABC to XYZ. The development schedule, specifications, and the Deployment Date shall be as set forth in Exhibit A. ABC will cooperate with XYZ to supply its marks and such ABC Content, information, and data as XYZ may reasonably require to develop the Co-Branded Website.
2.2 Updates. XYZ will implement on the Co-Branded Website any changes or additional functionality that XYZ adds to XYZ’s site and will implement new versions of ABC’s Website page templates as they may be modified by ABC from time to time.
2.3 Display of Content. XYZ will not, without ABC’s prior consent, which shall not be unreasonably withheld, sell or place any advertising on the Co-Branded Website. XYZ shall not use any interstitials, pop-up windows, or other intermediate steps or other technology or content which acts as a barrier to the transition of a User from the ABC Website to the Co-Branded Website, nor will XYZ frame or use any other technology that in any way affects the layout of the Co-Branded Website. The Content will not contain anything that is libelous, defamatory, contrary to public policy, or otherwise unlawful, or content promoting illegal activity, racism, hate, “spam,” mail fraud, pyramid schemes, or investment opportunities or advice not permitted under the law.
2.4 Hosting. XYZ will host or provide for the hosting of the Co-Branded Website, including customer support, in a manner consistent with the present quality standards and service levels applicable to the XYZ Website for similar volumes. XYZ will provide ABC with daily traffic reports for the Co-Branded Website. XYZ will further be responsible for sending out any e-mails requested by visitors to the Co-Branded Website.
2.5 Withdrawal of Content. During the Term, XYZ may cancel all or part of any XYZ Content if (i) such XYZ Content becomes the subject of a claim that such XYZ Content infringes the rights of any third party, (ii) such XYZ Content becomes illegal or contrary to any applicable law or regulation, or (iii) XYZ for any reason discontinues such XYZ Content (or part of it). If XYZ cancels all or part of any XYZ Content, XYZ will notify ABC reasonably promptly (in the case of subsection (iii) above, not less than 30 days in advance) and to refund, pro rata, any fees paid in advance for the affected XYZ Content. On cancellation by XYZ of all or part of the XYZ Content, ABC may at its discretion, terminate this Agreement.
2.6 Ownership by XYZ. XYZ shall retain all right, title, and interest in and to the XYZ Content (including but not limited to ownership of all copyrights and other intellectual property rights) and XYZ Marks worldwide, including any and all associated goodwill, subject to the limited license granted to ABC. Any use of the XYZ Marks by ABC shall inure to the benefit of XYZ, and ABC shall take no action that is inconsistent with XYZ’s ownership.
2.7 Ownership by ABC. ABC shall retain all right, title, and interest in the ABC Website and the ABC Content (including but not limited to ownership of all copyrights and other intellectual property rights) and ABC Marks worldwide, including any and all goodwill, subject to the limited license granted to XYZ. Any use of the ABC Marks by XYZ shall inure to the benefit of ABC and XYZ shall take no action that is inconsistent with ABC’s ownership.
3. Publicity.
3.1 Press Releases, etc. Both parties may jointly participate in press releases and other promotional activities regarding this Agreement; however, the form, substance, and issue date of such releases and activities must be mutually agreed to by both parties.
3.2 Promotion of XYZ Services. During the term of this Agreement, ABC will use commercially reasonable measures on the ABC Website to promote XYZ’s services and XYZ’s Website. Such promotional activities will include those activities specified on Exhibit B.
4. User Data.
4.1 Rights to User Data. Except as restricted, each party may freely use and disclose any information (both individual and aggregated) about Users (User Data), provided that they follow the privacy policy under which the User Data was collected.
4.2 Restrictions on Use of User Data. Neither party will use the User Data in any way that will benefit the other party’s competitors or for any other activity that is prohibited by this Agreement.
4.3 Exchange of User Data. The parties will exchange User Data and will make such disclosures or obtain such consents necessary to make such disclosures. The parties will, as necessary, synchronize their databases so that the information about Users in each party’s database shall be the same.
5. Fees.
5.1 Fees. In consideration for the services to be provided by XYZ pursuant to this Agreement, ABC will pay XYZ the fees set forth in Exhibit D.
5.2 Taxes. Each party will pay all taxes, assessments, duties, tariffs, imposts, permits, and fees, however designated, that are levied on it and related to its performance of its obligations or exercise of its rights under this Agreement. In no event will one party be responsible for any taxes levied against the other party’s net income.
5.3 Audit Rights. A party obligated to make payments shall keep for 3 years proper records and books of account relating to the computation of such payments. Once every 12 months, the party receiving payment or its designee may inspect such records to verify reports. Any such inspection will be conducted in a manner that does not unreasonably interfere with the inspected party’s business activities. The inspected party shall immediately pay any overdue payments disclosed by the audit plus interest at [percentage] per annum. However, if the audit reveals overdue payments in excess of 5 percent of the payments owed to date, the inspected party shall immediately pay the cost of such audit and the inspecting party may conduct another audit during the same 12-month period.
6. Licenses.
6.1 XYZ License. XYZ grants to ABC a nonexclusive, revocable, nontransferable, royalty-free, worldwide license and right during the Term, subject to the terms and conditions of this Agreement, to (i) use, display, transmit, and distribute the XYZ Content by displaying it on the Co-Branded Website hyperlinked from the ABC Website, and to make such internal copies as are necessary to create such display and (ii) to use, copy, transmit, distribute, and display XYZ’s Marks on the ABC Website in connection with the hyperlink to the Co-Branded Website.
6.2 ABC License. ABC grants XYZ a nonexclusive, revocable, nontransferable, royalty-free, worldwide license (i) to use, display, transmit, and distribute the ABC Content on the Co-Branded Website and in connection with its promotional activities under Section 3 and (ii) to use, reproduce, create derivative works (only as necessary to build the Co-Branded Website), publicly display, and publicly and digitally perform the ABC Website page templates on the Co-Branded Website.
6.3 Mark Usage. Neither party shall use the other party’s Marks in any manner or media except as may be specified in the other party’s trademark usage and branding guidelines or as consented to by the other party in writing. Each party reserves the right to modify such guidelines or revoke such consent on 10 days’ written notice to the party.
7. Representations and Warranties of ABC.
ABC warrants that (a) it has the power and authority to enter into and perform its obligations under this Agreement; (b) the execution, delivery, and performance by ABC of this Agreement will not violate any law, statute, or other governmental regulation or any agreement with any other party; and (c) the use of ABC’s Content on the Co-Branded Website will not violate or infringe any copyright, trademark, patent, or proprietary right of any other party.
8. Representations and Warranties of XYZ.
XYZ represents and warrants that (a) it has the power and authority to enter into and perform its obligations under this Agreement; (b) the execution, delivery, and performance by XYZ of this Agreement will not violate any law, statute, or other governmental regulation or any agreement with any other party; and (c) the use of XYZ’s Content on the Co-Branded Website will not violate or infringe any copyright, trademark, patent, or proprietary right of any other party.
9. Limitation of Warranties.
ALL CONTENT AND SERVICES TO BE FURNISHED BY THE PARTIES, INCLUDING, WITHOUT LIMITATION, THE CO-BRANDED WEBSITE, IS BEING PROVIDED ON AN ‘AS IS’ BASIS.
EACH PARTY DISCLAIMS ALL WARRANTIES AND CONDITIONS OF ANY KIND, WHETHER EXPRESS OR IMPLIED, INCLUDING, WITHOUT LIMITATION, THE IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE.
10. Limitation of Liability.
IN NO EVENT SHALL EITHER PARTY BE LIABLE TO THE OTHER PARTY OR TO ANY THIRD PARTY FOR ANY DIRECT, INDIRECT, SPECIAL, CONSEQUENTIAL, PUNITIVE, OR INCIDENTAL DAMAGES, INCLUDING, WITHOUT LIMITATION, LOST PROFITS OR LOSS OR DAMAGE TO DATA ARISING OUT OF THE USE, PARTIAL USE, OR INABILITY TO USE THE SERVICES, WHETHER ARISING IN CONTRACT OR IN TORT, OR RESULTING FROM THE FAULT OR NEGLIGENCE OF SUCH PARTY, EVEN IF SUCH PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.
11. Indemnification.
Each party (Indemnifying Party), at its own expense, shall indemnify, defend, and hold harmless the other party (and its respective officers, directors, employees, agents, representatives, shareholders, attorneys, and affiliates) (Indemnified Party) against any and all claims, suits, actions, or proceedings brought by third parties against the Indemnified Party that allege or are based on or arise out of (i) any act occurring in connection with or related to any performance under this Agreement to the extent that the Indemnified Party is deemed an agent of the indemnifying Party or (ii) infringement in any manner of any copyright, patent, trademark, trade secret, service mark, or any other intellectual property right of any third party related to any material used on or taken from the Co-Branded Website. In each such case (a) the Indemnified Party shall provide the Indemnifying Party with prompt notice of any such claim; (b) the Indemnified Party shall permit the Indemnifying Party to assume and control the defense of such action, with counsel chosen by the Indemnifying Party (who shall be reasonably acceptable to the Indemnified Party); and (c) the Indemnifying Party shall not enter into any settlement or compromise of any such claim without the indemnified party’s prior written consent, which consent shall not be unreasonably withheld. The Indemnifying Party shall pay any and all costs, damages, and expenses including but not limited to reasonable attorney fees and costs (even if incident to any appeals) awarded against or otherwise incurred by any Indemnified Party in connection with or arising from any such claim, suit, action, or proceeding. The Indemnifying Party’s obligations under this Indemnification Section shall in no manner be affected by the existence or nonexistence of insurance. The Indemnified Party’s right to indemnity under this Agreement shall arise notwithstanding that joint or concurrent liability may be imposed on the Indemnifying Party and/or its affiliates by statute, ordinance, regulation, or otherwise.
12. Confidentiality.
12.1 Definition. “Confidential Information” means any information regarding the terms of this Agreement and any information, in whatever form, regarding the business or operations of XYZ or ABC that the disclosing party designates as confidential at the time of disclosure; provided that Confidential Information will not include information that (i) at or prior to the time of disclosure by the disclosing party was known to the receiving party through lawful means, (ii) at or after the time of disclosure by the disclosing party becomes generally available to the public through no act or omission on the receiving party’s part, (iii) is developed by the receiving party independent of any Confidential Information it receives from the disclosing party, or (iv) the receiving party receives from a third person free to make such disclosure without breach of any legal obligation.
12.2 Obligations. The receiving party acknowledges the confidential nature of the disclosing party’s Confidential Information and agrees that it will not disclose the disclosing party’s Confidential Information to any other person, or use any Confidential Information for any purpose other than as contemplated, without the prior written consent of the disclosing party during the Term and for three years after the termination or expiration of this Agreement. Each party agrees to take reasonable precautions (no less rigorous than the receiving party takes with respect to its own comparable Confidential Information) to prevent unauthorized or inadvertent disclosure of the other party’s Confidential Information. Notwithstanding the foregoing, a receiving party may disclose Confidential Information of a disclosing party pursuant to any statute, regulation, order, subpoena, or document discovery request, provided that prior written notice of such disclosure is furnished to the disclosing party as soon as practicable to afford the disclosing party an opportunity to seek, at its own expense, a protective order (it being agreed that if the disclosing party is unable to obtain or does not seek a protective order and the receiving party is legally compelled to disclose such information, disclosure of such information may be made without liability).
13. Term and Termination.
13.1 Term. The Term will commence on the Effective Date and will continue for a period of one year from the Effective Date. On the one-year anniversary of the then-current term, this Agreement will be automatically extended for successive annual terms unless either party provides written notice of termination to the other party at least 30 calendar days before the end of the then-current term or unless this Agreement is otherwise terminated as set forth below.
13.2 Termination. This Agreement may be terminated as follows: (i) at any time on mutual written consent of the parties; (ii) by either party at any time in the event of a material breach by the other party of this Agreement that remains uncured 14 days after the breaching party’s receipt of written notice of the breach; (iii) by either party if the other party ceases to conduct business in the normal course, becomes insolvent, makes a general assignment for the benefit of creditors, suffers or permits the appointment of a receiver for its business or assets, or avails itself of, or becomes subject to, any proceeding under the Federal Bankruptcy Code of 1978, as amended, or any similar state insolvency or bankruptcy statutes, and either party gives the other written termination notice following that event; (iv) by either party if the other party violates the US Copyright Act of 1976, as amended, or any other applicable law or regulation on written notice of such violation; (v) by ABC if the hosting of the Co-Branded Website does not meet the service quality and service levels as set forth in Section 2.4; and (vi) by XYZ pursuant to section 2.5 above.
13.3 Effect of Termination. On termination, all licenses granted shall terminate and within three business days after termination each party will promptly purge the other party’s Marks, Content, and page templates from their respective servers, computer systems, files, or storage media within its possession or control. Monetary obligations of the parties will survive termination.
14. Force Majeure.
Except as otherwise specifically provided, neither party will be liable for any failure to perform any obligation, or from any delay in performance, due to causes beyond its control, including industrial disputes of whatever nature, acts of God, public enemies, acts of government, failure of telecommunications, fire, or other casualty.
15. Notices.
Except as specifically provided in this Agreement, all notices will be in writing and will be given by personal delivery, overnight courier service, by registered or certified mail, return receipt requested, at the following addresses or such other addresses as a party may designate in writing in compliance with this provision:

	
	To XYZ:
	XYZ, INC.
[address]
Attention: ______________________
	

	
	To ABC:
	ABC, INC.
[address]
Attention: ______________________
	


All notices will be deemed effective on personal delivery, or one business day following deposit with any overnight courier, or three business days with the U.S. Postal System, first-class postage attached.
16. General Provisions.
16.1 Entire Agreement. This Agreement sets forth the entire understanding between the parties and supersedes any and all oral or written agreements or understandings between the parties as to its subject matter.
16.2 Amendments. This Agreement may not be amended, modified, or superseded, unless expressly agreed to in writing by both parties.
16.3 Applicable Law. This Agreement will be governed by and construed in accordance with the laws of the State of Michigan without reference to its principles of conflicts of laws.
16.4 Assignments. This Agreement may be assigned by either party only with the prior written consent of the other party, which will not be unreasonably withheld or delayed, provided that such written consent will not be required if a party desires to assign this Agreement (i) pursuant to a reorganization or a sale of all or substantially all of the stock or assets of the assignor or (ii) to an affiliated entity that assumes and can fulfill all of the assigning party’s responsibilities.
16.5 Relationship Between the Parties. The parties to this Agreement are independent contractors and nothing in this Agreement will be construed as creating an employment relationship, joint venture, partnership, agency, or fiduciary relationship between the parties. No party has any right or power under this Agreement to create any obligation, expressed or implied, or any obligation or liability, or to otherwise bind the other party.
16.6 Waiver. No waiver of any provision of this Agreement, or any rights or obligations of either party under this Agreement, will be effective, except pursuant to a written instrument signed by the party or parties waiving compliance, and any such waiver will be effective only in the specific instance and for the specific purpose stated in such writing.
16.7 Severability. If any provision or term of this Agreement, not being of a fundamental nature, is held to be invalid, illegal, or unenforceable, the validity, legality, and enforceability of the remainder of this Agreement will not be affected.
16.8 Survivability. The provisions of Sections 4, 6, 7, 8, 10, and 12 of this Agreement will survive the termination of this Agreement.
16.9 Headings. The section and paragraph headings used in this Agreement are inserted for convenience only and will not affect the meaning or interpretation of this Agreement.
16.10 Binding Effect. This Agreement will inure to the benefit of and be binding on each of the successors and permitted assigns of the parties.
16.11 Execution in Counterparts and by Facsimile. The Agreement may be executed in counterparts, each of which will be deemed an original, but all of which taken together will constitute but one and the same instrument. The Agreement may be executed and delivered by facsimile, and the parties agree that such facsimile execution and delivery will have the same force and effect as delivery of an original document with original signatures and that each party may use such facsimile signatures as evidence of the execution and delivery of this Agreement by all parties to the same extent that an original signature could be used.
The parties have executed this Agreement as of the last date written below.
	ABC, INC.
By: /s/______________________

[Typed name of authorized signer]
Its: [Title of authorized signer]
Dated: ______________________
	
	XYZ, INC.
By: /s/______________________

[Typed name of authorized signer]
Its: [Title of authorized signer]
Dated: ______________________


